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STATEMENT OF QUESTIONS PRESENTED 
I 
Where the testimony on behalf of the plaintiff demonstrates that 
the minor pedestrian plaintiff was standing at an uncontrolled intersection, 
Kansas Avenue and Sheridan Street, N.W., in the District of Columbia and 
was seen by the defendant at approximately 100 feet away and the minor 
plaintiff crossed the intersection in a diagonal manner and the defendant 
saw the minor pedestrian crossing the street at approximately 60 feet away 
while the defendant was applying his brakes and reducing his speed to 25 
miles per hour on a street where the maximum speed is 25 miles per hour 
and struck the plaintiff with sufficient force to fracture his leg at a speed 
of approximately 10 miles per hour; and the testimony further demonstrates 


that the defendant's vehicle could have been stopped in 57 feet and the defen- 


dant’s vehicle laid down 32 feet of overall skid marks ona dry street, may 


the Court at the end of the presentation conclude as a matter of law that there 
was no negligence on the part of the defendant and direct a verdict in favor 


of the defendant? 


0 
Where the testimony on behalf of the plaintiff demonstrates that the 
minor pedestrian plaintiff was standing at an uncontrolled intersection, 
Kansas Avenue and Sheridan Street, N.W., in the District of Columbia and 


was seen by the defendant at approximately 100 feet away and the minor 


plaintiff crossed the intersection in a diagonal manner and the defendant 
saw the minor pedestrian crossing the street at approximately 60 feet 
away while the defendant was applying his brakes and reducing his speed 
to 25 miles per hour on a street where the maximum speed is 25 miles 


per hour and struck the plaintiff with sufficient force to fracture his leg 


at a speed of approximately 10 miles per hour; and the testimony further 


demonstrates that the defendant's vehicle could have been stopped in 57 

feet and the defendant's vehicle laid down 32 feet of overall skid marks 

ona dry street, may the Court refuse to submit the case to the Jury on 
the theory of last clear chance on the grounds of no showing of 2 last 


clear chance to avoid the accident? 


IN THE 


UNITED STATES COURT OF APPEALS 


For The District of Columbia 


BRENARD AUSTIN, @minor 
by his next friend, BRENARD 
AUSTIN, SR., and BRENARD 
AUSTIN, SR., individually, 


Appellant, 


JOHN T. KESSELRING, 


Appellee 


BRIEF FOR APPELLANT 


INDEX TO APPELLANT'S BRIEF 


STATEMENT OF QUESTIONS PRESENTED..........--- sjejeleierele 


JURISDICTIONAL STATEMENT. .....cccccccccceeeccccececes 
STATEMENT OF THE CASE.....----2--0e- cc cvccccceccocccs 
STATEMENT OF POINTS........- clcic ce cclccisiciceivicciciccciewcicice 
SUMMARY OF ARGUMENT........- ec ccccesccoccs sacecieccicie 
ARGUMENT... 2c -ccccccccceecs eccccccccccccccccces seicciciece 


I. The Court Committed Reversable Error By Granting 
Defendant’s Motion For A Directed Verdict When There 
Was Ample Evidence Before The Jury Upon Which To 
Conclude That the Defendant Was Guilty of Nes cligence.... 


tl, It Was Plain Error For The Court To Refuse To Submit 
The Case To The Jury On The Theory Of The Last Clear 
Chance When The Defendant Testified That He Was 
Driving At Least 25 Miles Per Hour And Became Aware 
Of The Danger At 60 Feet Away And The Police Officer's 
Testimony Was That The Vehicle Could Have Been 
Stopped At 57 Feet 


CONCLUSION. .oeeescccccee 


il 


TABLE OF CASES CITED. 


Chambers v. Tobin, 209 F. 2d 7A LA GE RI na = 
Ford Motor Co., v. Zahn, 265 F. 2d 729......ccccccccccccccccs 


Linderman v. Textron, Inc., 229 F. 2d 273 .....cccccccccccccns 


Lipsett Wrecking and Salvage Corp. v. Joseph Reid 
Gas Engine Corp., 137 F. 2d 847... ..ccccccccccccccccccces 6 


Matthews v. Lindsay, 173 F. Supp. 278 and 281 F, 2d 927........5, 10, 11 
Schnee v. Southern Pacific Co., 186 F 2d OOS Ee 6 


Seganish v. District of Columbia Safeway Stores, 
Inc., 406 F. Dal SB aa aWan en aeannnAnndnasmanonssenaccsct ses 6, 10 


Turner v. Atlantic Coast Line Railroad Co., 222 F, 2d 337...... 6 
Tyleriv. Stark, 129M. DAT... -aeocececewacswnmoevectecsele L4G 


Wilson v. Capital Airlines, 290 F. 2d 492 .....ccesccecccceeccse 6 


Cases chiefly relied on are marked by asterisks. 


TABLE OF TRAFFIC AND MOTOR VEHICLE REGULATIONS CITED 


PAGE 


Rule 22 (a): "No person shall drive a vehicle on a street or high- 
way at a speed greater than is reasonable and prudent 
under the conditions and having regard to the actual 
and potential hazards then existing. In every event 
speed shall be so controlled as may be necessary to 
avoid colliding with any person, vehicle, or other 
conveyance on or entering the streets or highway 
in compliance with legal requirements and the duty 
of all persons to use due Care,” --ccececesccccecsorarcs 


"The driver of every vehicle shall consistent with 

the requirements of (a) drive at an appropriate re- 

duced speed when approaching and crossing an inter- 
section or railway grade crossing, when approaching 

and going around a curve, when approaching a hill 

crest, when traveling upon any narrow or winding 
roadway, and when special hazard exists with respect 

to pedestrians or other traffic or by reason of 

whether or highway conditionS. ".-seccceessoecccerecers 


“Notwithstanding the provisions of this Article and 

of Article Il, Sec. Il every driver of a vehicle shall 
exercise due care to avoid colliding with any 

pedestrian upon any roadway and shall give warning 

by sounding the horn when necessary and shall 

exercise proper precaution upon observing any 

child or any confused or incapacitated person upon 

A TOAGWAY. "ovcccccccccccccccccecscsccesessrocsesee® 


JURISDICTIONAL STATEMENT 
Jurisdiction of the United States District Court for the Distr ot of 
Columbia was evoked under the provisions of Title 11, Section 521 of 
the Code of The District of Columbia, 1967 Edition, as amended by 
the plaintiff who filed a complaint against the defendant for se 
injuries alleging damages in excess of $10,000.00. Jurisdiction of this 


Court is evoked under the provisions of the Judicial Code, Sec. 1291 of 


the United States Code Annotated when the Court below directed a verdict 


| 
in favor of the defendant. This case has not been before this Court before. 
| 


STATEMENT OF THE CASE 
On February 10, 1968, at approximately 4:00 P.M., the weather was 
clear and the road was dry with daylight in the District of Columbia, 
At the intersection of Kansas Avenue and Sheridan Street, N. Ww. i in 
the District of Columbia, the retarded minor plaintiff was standing on 
the corner facing west. The defendant was operating a motor vehicle in 
a northerly direction on Kansas Avenue, N. W., in the District of Columbia, 
At the place where the accident occurred Kansas Avenue is 2 four lane 
street permitting two parking lanes and one driving lane in each direction. 
The defendant saw the minor retarded plaintiff standing on the comer while 
the defendant's vehicle was approximately 100 feet from the intersection. 
The defendant was reducing his speed to 25 miles per hour. The stated 


speed for Kansas Avenue, N. W. in the District of Columbia is 25 miles 


per hour. When the defendant reached about 60 feet from the intersection, 


1. 


he saw the plaintiff run into the street, he estimated his speed at that 


point to have been slower. The defendant swerved right striking the minor 


plaintiff fracturing his leg. From the moment that the defendant saw the 
plaintiff 100 feet away, the plaintiff was always in his view. The 
defendant estimated his speed at the point of impact to have been 10 miles 


per hour. 
The testimony of the police officer was: 


That the defendant told him that at the point of impact, 
his speed was approximately 10 miles per hour, (TR 19). 
The police officer further testified that there was an 
overall skid mark on the street of 32 feet (TR 10). 

That from his experience as a police officer had the 
defendant been going at the stated speed of 25 miles 

per hour, he could have completely brought his 

vehicle to rest in 57 feet (TR 20) 


The infant plaintiff testified: 


That he looked both ways, both north on Kansas Avenue 
and south and saw no vehicles as he headed across the 
street (TR 50). 


The defendant testified: 


That he had been on the street for approximately four 
blocks or more, that he was quite familiar with the 
neighborhood which is a residential neighborhood (TR 26). 


At the close of the defendant’s case, the defendant moved for a directed 
verdict and the Court granted the directed verdict, stating as follows: 


"Well, Mr. Evans, as far as this Court 

is concerned, if we construe the evidence 
most favorable to your client and give them 
benefit of all reasonable inferences, there 
just isn’t one scintilla of evidence of 
negligence on the part of this defendant. 
This Court has found long ago that most 
people’s estimate of distance and time are 
something that just do not mean anything” 
(TR 95) 


Further quoting on (TR 97) in regard to last clear chance. 


"At a time when it became apparent that 

this child was in danger, which is at the 

time he took off from the curb at full 

speed, I know of nothing that this defendant 
could have done to have avoided the accident”. | 


REFERENCE TO RULING 


Order of Court dated October 28. 1969 directed verdict on behalf of 


defendant. 


STATEMENT OF POINTS 


1, The Court committed reversible error by granting defendant's 


motion for a directed verdict when there was ample evidence befo re 


the jury upon which to conclude that the defendant was guilty of negligence. 


2. It was plain error for the Court to refuse to submit the case to the 
jury on the theory of the last clear chance when the defendant testified 
that he was driving at least 25 miles per hour and became aware of 
the danger at 60 feet away and the police officer's testimony was that 


the vehicle could have been stopped at 57 feet. 


SUMMARY OF ARGUMENT 


The Court erred in directing a verdict by ignoring two clearly 
established principals of law long settled in this jurisdiction, The 


first is that where issues of fact are presented, it is the duty of the 


jury to resolve them, Seganish v. District of Columbia Safeway Stores, 
ete paleway stores 


Inc, , 406 F2d 651, and the Court should refrain from directing a verdict 
which deprives the parties of proper adjudication by a jury. In the 
Seganish case, cited Supra, the Court admonished the trial Court that 
it is better practice to let the matter go to a jury and if the Court 
believes that 2 directed verdict should have been granted, then direct 
2 verdict n.o.v. 

The second principal violation was when the facts are put in issue 
which demonstrates that the issue of "last clear chance" has been raised, 
the Court should submit the case on that issue. Matthews v. Lindsay 


—— 


173 F, Supp. 278 and 281 F2d 927 and Tyler v. Stark, 128 F2d 611, 


The failure of the Court to apply these principals constitutes the error 


which injures the appellant. 


ARGUMENT 


THE COURT COMMITTED REVERSIBLE ERROR BY GRANTING 
DEFENDANT'S MOTION FOR A DIRECTED VERDICT WHEN THERE 
WAS AMPLE EVIDENCE BEFORE THE JURY UPON WHICH TO 
CONCLUDE THAT THE DEFENDANT WAS GUILTY OF NEGLIGENCE 

At the close of defendant's case, defendant moved for a directed verdict 
on the ground that the plaintiff had not made a prima facie case and had 
not established any negligence on the part of the defendant. (TR 92) It 
was noted from the Motion of the defendant that he does not claim 
contributory negligence as a basis for his motion, His statement was 
that there is no evidence upon which to conclude that the defendant was 
negligent... ! 

The law is well established that in a motion for direct verdict i evidence 
must be construed most favorably to the plaintiff with the benefit of every 
inference therefrom, Schnee v. Southern Pacific Co., 186 F2d 795; Ford 
Motor Company v. Zahn, 265 F2d 729; Wilson v. Capital Airlines, 290 
F2d 492, Turner v. Atlantic Coast Line Railroad Co,, 222 F 2d 337: 
Lindeman v, Textron, Inc, , 229 F2d 273; Chambers v. Tobin, 209 F 2d 


732; Lipsett Wrecking and Salvage Corp. v. Joseph Reid Gas Engine 


Corporation, 137 F2d 847. | 


Seganish v. District of Columbia Safeway Stores, Inc., 406 F 2d 651, 


wherein the Court admonished the trial Court below at page 658 supra: 
| 
|, But as we have admonished, ‘if there is room for a 
difference of opinion, the wise course is for the trial — 
judge to allow the case to go to the jury'. The judge is — 
then free should he later determine that the verdict must 
fall, to enter judgment notwithstanding the verdict, and | 
our action on appeal could not necessitate another trial. '" 


In the instant case, the testimony of the police officer and the 


defendant clearly established that the street on which the plaintiff was 


traveling was a typical street in the District of Columbia, four lanes 

in width, the topography was flat. The defendant saw the infant plaintiff 
at least 100 feet away and saw the infant plaintiff go into the street at 
approximately 60 feet away when the defendant had reduced his speed in 
contemplatation of 2 right turn. The defendant did not blow his horn to 
give warning nor take any meaningful steps to avoid the collision. Clearly 
such action would demonstrate that the defendant was in violation of Rules 
22(a), 22(c) and 54 of the Traffic Rules and Regulations of the District of 
Columbia. 


Rule 22 (a) "No person shall drive a vehicle on a street 

or highway at a speed greater than is reasonable and 
prudent under the conditions and having regard to the actual 
and potential hazards then existing. In every event speed 
shali be so controlled as may be necessary to avoid colliding 
with any person, vehicle, or other conveyance on or 
entering the streets or highway in compliance with legal 
requirements and the duty of all persons to use due care," 


Rule 22 (c) "The driver of every vehicle shall consistent 
with the requirements of (a) drive at an appropriate re- 
duced speed when approaching and crossing an intersection 
or railway grade crossing, when approaching and going 
around a curve, when approaching a hill crest, when 
traveling upon any narrow or winding roadway, and when 
special hazard exists with respect to pedestrians or other 
traffic or by reason of whether or highway conditions." 


Rule 54, "Notwithstanding the provisions of this Article and 

of Article III, Sec. If every driver of a vehicle shall exercise 
due care to avoid colliding with any pedestrian upon any road- 
way and shall give warning by sounding the horn when necessary 
and shall exercise proper precaution upon observing any child 
or any confused or incapacitated person upon a roadway." 


The defendant's testimony was that he was familiar with the ae as 
a residential area and he traveled the route frequently. It was daylight 
and there was nothing to obstruct his view, thus there was no reason 
demonstrated as to why the defendant could not have stopped his vehicle, 
sounded his horn or taken other measures to avoid this collision. At 
any rate, a substantial issue of fact was present and the Court should 


have submitted it to the jury and to have directed a verdict in the light 


of these facts was plain error. 


U. IT WAS PLAIN ERROR FOR THE COURT TO REFUSE TO SUBMIT 
THE CASE TO THE JURY ON THE THEORY OF THE LAST CLEAR 
CHANCE WHEN THE DEFENDANT TESTIFIED THAT HE was 
DRIVING AT LEAST 25 MILES PER HOUR AND BECAME AWARE 
OF THE DANGER AT 60 FEET AWAY AND THE POLICE OFFICER'S 
TESTIMONY WAS THAT THE VEHICLE COULD HAVE BEEN 
STOPPED AT 57 FEET. 


At the close of the case, the plaintiff asked the Court to instruct the 


jury, or to consider in rendering its judgment of 2 directed verdict, the 


fact that plaintiff relied upon the last clear chance doctrine which was 
before the Court on the pleadings. The Court refused to do this and 


stated: | 
TR 97, ‘But in any event, I see nothing 
about last clear chance in this case, Mr. 
Evans. What were you going to say about 
ater 


This was plain error. In the case of Tyler v. Stark, 128 F2d 611, the 


facts are as follows, as demonstrated by the testimony of the parties: 
"At the trial appellant testified that she 
had walked north on the east side of 
Eleventh Street to a point opposite her 
home located in the middle of the block 
on the other side of the street; that she 
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stepped into the roadway between two 
parked cars, looked first to the south... 
and then to the north and saw the head- 
lights of an approaching vehicle... 
approximately 245 feet away; that she 
figured she had time to cross before the 
car reached her; and that at a ‘faster 
than normal walk’, but without again 
looking, she continued acorss the street 
to 2 point about nine feet from the west 
curb, where she was struck. The 
Eleventh Street roadway is 45 feet wide.” 
(The exact width of the street on which 
this plaintiff was injured.) 


The appellant testified: 


*',..¢ That when he first saw appellant she 
was about 40 feet away; that he was travel- 
ing 18 or 20 miles an hour; and that he put 
his brakes on as soon as he saw her and 
swerved to the left.” 


In reversing the trial court, the Court of 
Appeals said: 


"This put in issue the question, whether the 
circumstances were such as to make applicable 
the last clear chance doctrine; orstate 
otherwise, whether fair minded men might 
reasonably draw from the admitted facts the 
conclusion that appellee, just prior to the 
collision was aware of, or in the exercise 
of reasonable care should have been aware 
of, appellant's danger and of her obliviousness 
to it in time to avoid injuring her.” 


In the instant case, the retarded infant plaintiff testified that he approached 
the intersection and looked both ways and saw no vehicle on the street, he 
testified that he then commenced to run across the street. Surely the facts 


in the instant case are much stronger that the case cited above, The 


defendant testified in the Starke case, Cited Supra, that the first time 


he saw the plaintiff he was 40 feet away and traveling some 18 to 20 miles 
instant 

per hour. In the/case, the defendant said he first saw the infant pa 

at 100 feet away and while reducing his speed limit to 25 miles nee hour 


on a street where the speed limit is 25 miles per hour and that he became 


aware of the danger 50 to 60 feet away and that at the time he struck the 


infant plaintiff he was traveling 10 miles per hour and had blown no horn 


nor given any warning. Clearly negligence, The Court in directing the 
| 
verdict commented upon the testimony of the plaintiff in the following 
| 


manner: 


"These plaintiffs could have tailored their 
testimony to get this case in Court, but they 
have not, they have told a straight forward 
honest story without exaggerating, without 
puffing of any kind, which I must say, 
indicates a type of citizenship I wish we had 
more of." (TR 97) 


Clearly, the Court believed the testimonies of the parties and in so 
believing, the Court was duty bound to construe it and to give all: ‘the 
inference to the plaintiff and if the Court had applied this rule, there 
is no question that a factual issue was in dispute requiring the cae 
to go to the jury. See Seganish, cited above. 


The well known case of Matthews v. Lindsay, 173 F. Supp. 278 and 


281 F2d 927, the question of “last clear chance" arose and factually the 

situation was as follows: | 
The plaintiff was struck by an automobile while 
crossing Constitution Avenue between First | 
Street and New Jersey Avenue, N. W. Moments 
before the accident, plaintiff had parked his car 
along the southern curb of Constitution Avenue’ 
and then proceeded in a diagonal path across 
Constitution Avenue where there was no cross-~ 
walk, When he was at or near the center line | 
of the street he was struck by defendant's car | 
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and a leg was broken. The defendant 
testified in the case that he did not see 
plaintiff until 40 feet away. The Court 
directed a verdict on the ground of last 
clear chance did not apply. In reversing 
this Court stated in Matthew, cited Supra 
pp. 928: ee 


"The essential elements of the latter doctrine 
were in my opinion correctly stated by the 
District Court as follows: (1) that plaintiff was 
in a position of danger caused by negligence 

of both plaintiff and defendant; (2) that plaintiff 
was oblivious of the danger or unable to 
extricate himself from the position of danger; 
(3) that defendant was aware or by the exercise 
of reasonable care should have been aware 

of plaintiff's danger and obliviousness or 
inability to extricate himself from the danger; 
and (4) that defendant with means available to 
him was by the exercise of reasonable care 
able to avoid striking plaintiff after he became 
aware of the latter's danger and inability to 
extricate himself from danger, and failed to 
do so.” 


Clearly, it was for the jury to decide whether or not the defendant 
had the last clear chance to avoid the accident and it was plain error 
for the Court not to submit the case to the jury on that theory. 

CONCLUSION 


We respectfully urge the Court to reverse the Court below as the 


authorities clearly demonstrates that the Court was in error and to order 


a new trial. 


CERTIFICATE OF SERVICE 


A copy of the foregoing Motion was mailed post paid this | 


day of , 1970, to attorney for Appellee, Anthosy E. 
Grimaldi¥ Esq. , at 1730 Rhode Island Avenue, N.W., Washington. D.C. 
20036. 
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COUNTER STATEMENT OF ISSUES 


When plaintiff’s evidence discloses that a pedestrian is seen by 
a motorist to run into the street at a time when the distance 
between the pedestrian and vehicle is 50 to 60 feet, and plaintiff’s 
evidence is that it would take 57 feet to stop the automobile, and 
the pedestrian, looking the other way runs into the side of the 
| 


vehicle as it is almost at a stop, has there been any proof of negli- 
gence on the part of the motorist. 


STATEMENT OF THE CASE 
All of the facts of this case come from plaintiff’s witnesses. 
The defendant testified as plaintiff's witness, and while he was an 
adverse party he was not called as such. At any rate there is nothing 
to contradict his testimony. 


The evidence was that the defendant first observed the pedes- 
trian standing 100 feet away. At 50 or 60 feet the child was 
observed to be running (Tr. p. 37) in a “hard fast run,” looking the 
other way (Tr. p. 45). The defendant was driving at 25 miles per 
hour, and the police officer said he could have stopped his car in 
57 feet. He appears to have done so, for he stopped about half 
a car length after the child ran into the side of the car (Tr. p. 39 


& 40). 


Appellee takes issue with the Statement of the Case in Appel- 
lant’s brief, in that it alleges to create the impression that the 
motorist had 100 feet to stop after seeing the child running into his 
path. This is incorrect and misleading. The facts adduced were that 
the motorist saw the child running at 50 to 60 feet and stopped in 
just about that space, which was his proper stopping distance 
according to the police officer called as an expert by the plaintiff. 


The infant plaintiff, called “retarded” in appellant’s brief, was 
retarded to the extent of being one year behind his contemporaries 
(Tr. p. 77). 


SUMMARY OF ARGUMENT 
I 


The evidence in this case established that the motorist brought 
his vehicle to a stop within the distance physically required, from 
a speed within the limit, which distance was approximately the same: 
as that from which the pedestrian was first seen to be running into | 
the roadway. It was thus proven by plaintiff that defendant had no’ 
opportunity to avoid the collision and did all he could nevertheless. 
There was no evidence of speed or other negligence. The doctrine 
of last clear chance was inapplicable since there was no opportunity | 
to avoid the collision after the doctrine could possibly have come 
to play. 


ARGUMENT 


Plaintiff’s evidence, which was all the evidence, showed that | 
the motorist had 50 to 60 feet warning of the child’s approach. 
That same evidence also showed that the automobile left a trail of 
47 feet of skid marks (overall) and stopped about half a car length | 
after the child ran into the side of the car. The police officer, testi- 
fying as an expert at plaintiff's insistence, said that the skid marks | 
indicated a speed of 25 miles per hour, and that at that speed it 
takes 57 feet to stop an automobile. This is all plaintiff’s evidence, 
it is not defendant’s contentions or argument, it is what plaintiff | 
proved. 


Thus, plaintiff’s proof amounts to just about a mathematical | 
certainty that the motorist could not have avoided the accident. 


Plaintiff’s argument, while couched in terms of allowing a jury 
to decide questionable or disputed factual issues, is. really a plea that 
the jury should have been allowed to speculate that some of plain- | 


tiff’s evidence was not correct, or to engage in guesswork, or to 
charitably compensate the unfortunate child regardless of the legal 
issues and in defiance of the case carefully proven in his behalf by 
his able counsel. 


We are well aware of the requirement that if there is any 
reasonable possibility in the evidence favorable to plaintiff a jury 
must be allowed to find the fact of the matter. This is not to say 
that every body of evidence which we as lawyers and judges would 
have handled in some other manner, or would like to question in 
some way to bring forth additional or other facts, makes a jury 
question. 


Here there is no room for difference of opinion, the motorist’s 
action in applying the brakes and stopping the car, with 47 feet of 
skid marks and his normal reaction time, is an even better perform- 


ance than the police officer expected of him. 


Plaintiff’s view of this case, repeated at numerous points in the 
brief, is that the motorist saw the danger at 100 feet. Evidently 
plaintiff pedestrian’s position that the case should have gone to the 
jury is based on that supposed fact. Yet the transcript, pages 17 
and 18, shows that even at the scene of the accident the 100 feet 
figure teferred to when the child was first seen standing still and 
that the realization of danger came later, at 60 feet. This is reiter- 
ated at' page 29, and 37, and is further verified by plaintiffs counsel 
at page 32. There seems to be absolutely no basis for argument 
that trier could have found that 100 feet was the correct figure for 
the distance when the damage was noticed. 


The motorist was called as plaintiff’s witness (Tr. p. 22). He 
was an adverse party, but he was not called as such. Even ignoring 
this rule, plaintiff is bound by his testimony, for there is nothing to 
contradict or impeach it. Notwithstanding either of these previous 


points, the pedestrian does not now question or repudiate the evi- 
dence adduced from the defendant. It is simply part of the facts’ 
of the total evidence and is not in conflict with other evidence, 
improbable, unwilling or hostile, or the result of surprise. Pennsyl- | 
vania Railroad Company v. Pomeroy, 99 U.S. App. D.C. __, 272 
F.2d 435 (note 8, and footnote 9). Also of interest on the effect 
of the testimony of an adverse witness is the recent Maryland case 
of Williams v. Wheeler, 252 Md. 75, 249 A.2d 104, where it is stated 
that not every question arising from such testimony need be sub- | 

mitted to the jury. The Maryland court said some “real doubt” 
must be cast upon the testimony to make a jury question. 


The evidence does not disclose any indication of speed above | 
the reported limit, or that was in any way unreasonable. The | 
defendant motorist was intending to turn in a short distance and 
was slowing in anticipation thereof (Tr. p. 34). If by some process 
this could be taken to mean that he was going in excess of that 


speed at some earlier time, it is of no significance here, for the 
entire occurrence took place within the 25 mile speed. A small dif- | 
ference in speed would have made little difference in view of the | 
manner of the collision between the automobile and the pedestrian, 
a few miles faster and the pedestrian would have run into the rear 


portion of the car, a few miles slower and he would have run into 
the front, for the speed was being reduced as the distance dimin- 
ished. The fact of defendant being able to stop as quickly as he did; 
is rather strong evidence of a reasonable speed, Boyd v. Ottenberg, 
72 App. D.C. 277, and the speed would have had to be a great deal 
below the limit in order to allow the pedestrian to pass in front of 
the vehicle or allow the vehicle to stop before hitting the child. 
Speed is of no moment if it makes no difference as to whether the 
accident would have occurred or not, Gulf Oil Corporation », Reed, 
118 U.S. App. D.C. 212, 334 F.2d 960. 


Il 


The doctrine of last clear chance requires a chance for the 
defendant to avoid the accident, after both his own negligence and 
that of the plaintiff have created a situation that only the defendant 
can possibly cure. Cobb v. Capital Transit Co., 79 U.S. App. D.C. 
364, 148 F.2d 217. As in the case of Washington Ry. and Electric 
Co. v. Chapman, 62 App. D.C. 140, 65 F.2d 486, the mathematics 
of the situation demonstrates the lack of any opportunity to avoid 
the mishap. 


CONCLUSION 


Appellee submits that the trial Court was correct in directing 
a verdict for the defendant, and that the judgment below should not 
be disturbed. 
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